
     

        

In the Court of the Judicial Magistrate First Class, At Udalguri 

 

M.R. CASE NO. 62 of 2016 

U/S  125 Cr.P.C. 

 

 

1st Party – Smt. Mainao Narzary 

-Vs- 

2nd Party – Sri Mahabir Narzary 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri. 

Advocate appeared for the first  party :- M.C. Narzary 

Advocate appeared for the  second party :-A. Rajkhowa 

Date of Evidence:  28.03.17. ,25.04.17, 08.05.17 

Date of Argument:  08.05.17 

Date of Judgment:  11.05.17 

 

FINAL ORDER 

 

1. This is the M.R. Case arising out of the petition filed by the petitioner 

Smt. Mainao Narzary against her husband Mahabir Narzary for directing 

the Opp. Party for giving monthly maintenance of Rs.15,000/- per month 

to the petitioner and to the children of the petitioner, as per provision of 

Section 125 Cr.P.C. 

 

2. Briefly the petitioner's case is that the petitioner got married with the 

2nd party on 11.04.09 as par Hindu rites and both parties started to live as 

husband and wife. They have one child also. Her child was born on 

27.01.11. The name of their child was Miss Tulsi Narzary (girl) aged about 

5 years. 

 
 
 



3. After two years of the marriage, 2nd party brought back the petitioner 

from her matrimonial home to her parental house situated at village no.5 

Hirimbapur, Udalguri and kept there and since then the petitioner is 

staying in her parental house till today. 

4.  That 2nd party has been paying the maintenance to her and her 

daughter regularly till the year of 2014. But from the month of February 

of 2015 2nd party suddenly refused to look after the petitioner and her 

daughter, also stopped to visit her and also ceased to contact her over 

phone. From that day 2nd party didn’t go to the house of the mother of 

the 1st party to take her and even didn’t take any information as to how 

she was living. 2nd party didn’t give her any maintenance.  

5.  2nd party is a government servant serving in SSB posted in Sikkim. 

He draws Rs.30,000/- monthly . 1st party has no any income, so she is 

facing  trouble in living. Hence she is entitled to get maintenance. Hence, 

the 1st party demands Rs. 15,000/- monthly as maintenance from 2nd 

party for herself and her daughter.  

6. After receiving the notice, the respondent/2nd party contested the 

case by filing written statement stating that there is no any cause of 

action for filing the case by the petitioner. Because the petitioner has filed 

the case by describing a fabricated story. The respondent/2nd party has 

not given any comment in connection with para no.1 to 3 of the petition 

of the 1st party. But he has denied all other allegations. The 

respondent/2nd party alleged that the 1st party never stayed at 

matrimonial house and that he many times requested the 1st party to 

come back to the matrimonial house. However the 1st party refused to 

come back to his house. 

7. The opposite party also stated that he is presently serving as 

constable 36 SSB Camy Nambu V.I. Nambu P.S. Darrap P.O. Pelting Dist. 

Gayzing State: Sikkim and that after all deduction he is drawing net 

monthly salary of Rs.19,647/-only.    

8. The opposite party also stated that his father is a diabetics and High 

Pressure patient and he has to spend Rs.3000/- PM for the medical 

expenditure of his father. The opposite party also stated that his mother is 

mentally imbalance after knowing the breakdown of his relation with the 

petitioner. 



   

9. The opposite party also stated that the amount claimed by the 

petitioner is high and prayed to dismiss the petition of the petitioner.  

 

10. During the trial the petitioner has examined 5 PWs including herself 

to prove her case. However the opposite party did not appear in the court 

to cross examine the witnesses of the petitioner and also did not adduce 

any evidence in support of his written statement.  Accordingly the 

argument was heard from the learned counsel for the petitioner.   

 

 

11. POINTS FOR DETERMINATION OF THE CASE : 

 

I. Whether the 1st party/petitioner being the legally married wife of the 

respondent/2nd party and has the reasonable ground to live separately 

from the matrimonial home? 

 

II. If so, whether the respondent/2nd party has been neglecting and refusing 

to give maintenance to the petitioner/1st party without any sufficient 

ground? 

 

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 

12. It is found that after filing the written statement, the opposite party 

did not appear in the court to cross examine the witnesses of the 

petitioner and also did not adduce any evidence in support of his written 

statement. Hence there is nothing on the record to disbelieve the case of 

the petitioner.  

13. The 1st party has stated that she has no income of her. The 

expression ‘Unable to maintain herself’ as provided u/s 125 Cr.P.C. means 

unable to maintain herself in the way she was living with her husband. 

The expression ‘unable to maintain herself’ covers the means available to 

the wife while she was living with her husband and not after her desertion 

by the husband. So it can be safely said that 1st party has no sufficient 



means to maintain herself. 

14. But 1st party has not adduced any document in support of her claim 

as to the income of the 2nd party. However the 2nd party admitted one 

thing in his written statement that  after all deduction he is drawing net 

monthly salary of Rs.19,647/-only. Hence taking note of the admission of 

the 2nd party, in his written statement, as to his income, it is decided that 

the 2nd party has sufficient means. Because expression sufficient means 

does not signify only visible means such as real property or definite 

employment. If a man is healthy and able-bodied, he is held to possess 

the means to support his wife, children and parents and he cannot 

relieved of his obligation on the ground that he is unemployed. The 

capacity to work and earn is material.  

 

15. Considering the facts and circumstances of the case, I find that 

Rs.5000/- (Rupees Five thousand only ) Per Month will be sufficient for 

the maintenance of the petitioner and her daughter. Out of Rs.5000/- 

(Rupees Five thousand only), Rs.3000/- (Rupees three thousand only ) 

will be amount for the maintenance for the first party and Rs.2000/- 

(Rupees two thousand only) will be amount for the maintenance for the 

daughter of the first party till she attains 18 years  of age.  

 

ORDER 

 

 

16. Accordingly the prayer of the 1st party for maintenance is allowed. 2nd 

party shall pay Rs.5000/- (Rupees Five thousand only ) Per Month to the 

petitioner and her daughter, as maintenance from the date of this order 

within 1st week of every month. Out of Rs.5000/- (Rupees Five thousand 

only), Rs.3000/- (Rupees three thousand only ) will be amount for the 

maintenance for the first party and Rs.2000/- (Rupees two thousand 

only) will be amount for the maintenance for the daughter of the first 

party till she attains 18 years  of age. 

17. Furnish a copy of this order to both parties free of cost. 

Given under my hand and seal of this court on this 16th day of March, 

2017. 



        

       

       ( N.C. Bhuyan) 

Judicial Magistrate First class 

                                                                  Udalguri 


